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Abstract: The theory of the separation of powers between a legislature, an executive
and a judiciary is still the foundation of modern representative democracy. It was
developed by Montesquieu and came to replace the older theory of the mixed constitu-
tion which goes back to Plato, Aristotle and Polybios: there are three types of constitu-
tion: monarchy, oligarchy and democracy; when institutions from each of the three
types are mixed, an interplay between the institutions emerges that affects all func-
tions of state: legislation, implementation of laws and jurisdiction. Today
Montesquieu’s separation of powers is riddled with so many exceptions that it is an
obstacle rather than a help to understand the structure of modern democracy. The
mixed constitution deserves to be revived as a corrective to the prevailing view that
Western states are pure democracies and that democracy is rule by the people.

Concentration of power often leads to abuse of power. The opportunity to

abuse power increases in proportion with its concentration and culminates if

all power is in the hands of one person. History provides us with numerous

examples of absolute monarchs and leaders of state, who have wielded their

power arbitrarily and become despots. It is always the English historian, Lord

Acton, who is cited for the pessimistic but realistic dictum: ‘Power tends to

corrupt and absolute power corrupts absolutely.’3 But he only echoes what

William Pitt the Elder stated in parliament a hundred years earlier: ‘unlimited

power is apt to corrupt the minds of those who possess it’;4 and Pitt’s State-

ment can be traced back to Montesquieu who in The Spirit of the Laws holds

that ‘every man who holds power is inclined to abuse it’.5 Not surprisingly,

the frank recognition of power’s corrupting influence on human nature is a

repetition of ancient wisdom. Thus, Plato admits that: ‘vested with supreme
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1 SaxoInstituttet, Njalsgade80, 2300CopenhagenS, Denmark. Email:mhh@hum.ku.dk
2 This article is an enlarged version of the lecture The Mixed Constitution: Monarchi-

cal and Aristocratic Aspects of Modern Democracy, given by Mogens Herman Hansen on 24
February as The British Academy Lecture 2010. I would like to thank Vernon Bogdanor for
some pertinent and helpful comments on the printed version of the lecture.

3 Letter to Bishop Mandell Creighton (3 April 1887), in Selected Writings of Lord
Acton: 3. Essays in Religion, Politics and Morality, ed. J. Rufus Fears (Indianapolis,
1988), p. 519.

4 Speech in the House of Lords (9 January 1770), Hansard col. 665.
5 Montesquieu, De l’Esprit des lois (Geneva, 1748), 11.4: ‘c’est une expérience

éternelle que tout homme qui a du pouvoir est porté à en abuser’.
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power no human being can avoid being filled with arrogance and injustice’.6

And Otanes, who is the champion of democracy in Herodotos’ debate on the

constitutions, asks the question: ‘How can monarchy be a Good Thing when

the monarch has the power to do as he likes without being called to account?’7

In order to secure liberty and protect the people against the arbitrary domi-

nance of absolute rulers, power must be limited, and the obvious way of limit-

ing power is to divide it. Separation of powers is one of the foundations of

modern democracy,8 and states ruled by a single person or a narrow clique are

today classified as totalitarian states and perceived as deformed states that must

be removed from the political map of the world, either by democratization

or — if necessary — by force.9

The Theory of the Separation of Powers

The pure doctrine of the separation of powers is based on the view that there

are three functions of government: to give laws, to implement the laws and to

interpret the laws. To each of the three functions corresponds a branch of gov-

ernment: laws are given by a legislature, implemented by an executive and

interpreted by a judiciary.

Now, the separation of powers consists of two principles (1) a separation of

function and (2) a separation of persons. (Re 1): A function of government

must be performed by one and only one branch of government. Each branch

must perform its own function and not encroach upon the functions of the two

other branches. (Re 2): A person who occupies a position in one of the three

branches must not at the same time occupy a position in any of the other two

branches.10

510 M.H. HANSEN

6 Plato, Leges 713c.
7 Herodotos 3.80.1–2.
8 Books about modern democracy often quote what James Madison wrote in ‘Feder-

alist Papers 47’, The Federalist, ed. J.E. Cooke (Middlertown, CT, 1961), p. 324: ‘The
accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether
of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pro-
nounced the very definition of tyranny.’ Cf. P. Pettit, Republicanism, a Theory of Freedom
and Government (Oxford, 1997), pp. 177–80.

9 S.E. Finer, The History of Government from the Earliest Times (3 vols., Oxford, 1997),
pp. 1481–4; F. Fukuyama, ‘Liberal Democracy as a Global Phenomenon’, PS: Political
Science and Politics, 24 (1991), pp. 659–64. Cf. M.H. Hansen, Polis and City-State: An
Ancient Concept and its Modern Equivalent (Copenhagen, 1998), pp. 50–1. Writing
about stateness F. Fukuyama, State Building: Governance and World Order in the
Twenty-First Century (London, 2005), p. 35, asserts that ‘while there have historically
been many forms of legitimacy, in today’s world the only serious source of legitimacy is
democracy’.

10 For a very clear exposition of the theory, see M.J.C. Vile, Constitutionalism and
the Separation of Powers (Oxford, 1967), pp. 13–18.
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MIXED CONSTITUTION v. SEPARATION OF POWERS 511

The idea behind the theory is that if such a separation of function and of

persons is respected each of the three branches of government will act as a

check to the exercise of powers by the two others so that one can avoid a con-

centration of power and thus abuse of power.11

The separation of powers is a normative theory and in its classical form it

was advanced by the French political philosopher: Charles Louis de Secondat

baron de Montesquieu.12 In a famous chapter of his treatise On the Spirit of the

Laws he argued that the English constitution exemplified such a separation of

powers.13 Montesquieu’s book was published in 1748. But the contemporary

English constitution as described by Montesquieu was not an exact picture of

what actually existed. It was to some extent an ideal type.14 On the other hand,

Montesquieu was not blind to the fact that the English constitution in some

respects failed to fulfil the principles behind his theory of separation of pow-

ers. Legislation, for example, was divided between two chambers, and the

king had the right to veto the laws passed by parliament.15

But Montesquieu’s thoughts inspired the American colonists when they broke

away from Britain and they took the principles expounded by Montesquieu

more seriously than he did himself.16 When in the second half of the 1770s

they had to write new constitutions for the former colonies they developed

what I described above as the pure form of the theory of the separation of

powers.

It was Pennsylvania’s constitution of 1776 in particular17 that implemented

Montesquieu’s principles and prescribed a stricter separation between the

11 Montesquieu, De l’Esprit des lois (1748), 11.6, p. 397 in the Pléiade edition (Paris,
1951): ‘Lorsque dans la même personne ou dans le même corps de magistrature, la puissance
législative est réunie à la puissance exécutrice, il n’y a point de liberté . . . Il n’y a point encore
de liberté si la puissance de juger n’est pas séparée de la puissance législative et de
l’executrice.’

12 On earlier versions of the Theory from the revolution in the 1640s to John Locke’s
Second Treatise of Government in 1690, see Vile, Constitutionalism, pp. 30–67.

13 The title of the famous sixth chapter of the eleventh book is ‘De la constitution
d’Angleterre’, and late in the Chapter (p. 407) Montesquieu says that he has treated Eng-
land. But the analysis of the separation of powers is stated in general terms. There are ref-
erences to ancient Greece, Rome, Venice, Germany, Holland and Turkey and just one
explicit reference to England. There is no proper analysis of the structure of the English
constitution.

14 Vile, Constitutionalism, pp. 84–5; La pensée politique et constitutionnelle de Montes-
quieu, ed. B. Mirkine-Guetzévitch and H. Puget (Paris, 1952), p. 14.

15 Montesquieu, De l’Esprit des lois, Pléiade edn. Bicameral system: p. 401; the
king’s right to veto laws: p. 403.

16 Discussing the separation of powers in The Federalist 47 (see note 8, above) Madi-
son refers to ‘the celebrated Montesquieu’ as ‘the oracle who is always consulted and cited
on this subject’.

17 E.g. Pennsylvania’s constitution of 1776–1838, <nhinet.org/ccs/docs/pa-1776.htm>.
Cf. Vile, Constitutionalism.
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legislative and the executive branches than that advocated by Montesquieu

and later adopted by the Founding Fathers for the United States constitution.

The Pennsylvanians established a unicameral legislature elected by the people

and a Supreme Executive Council manned with twelve councillors also

elected directly by the people. No member of the Legislative Assembly was

allowed to serve on the Council. But the President and the Vice-President

were elected by the legislators and the councillors together from among the

twelve members of the Council. The legislature was unicameral because a

bicameral system would lead to a subdivision of the legislative power which

was in conflict with the separation of powers in its pure form. The Legislature

and the Executive Council had no power to control one another. Control

rested with a Council of Censors elected every seven years to enquire ‘whether

the legislative and executive branches of government have performed their

duties as guardians of the people’.18

The theory of the separation of powers was developed in order to ensure

liberty and avoid abuse of power. There was no wish to set up a democracy. In

the age of Montesquieu democracy was a form of constitution known from

ancient Greek and Roman literature and from a handful of minute contempo-

rary city-states, for example Glarus in Switzerland. Other city-states were

aristocracies, for example Venice. But all the small European republics were

what William Pitt the Younger called mosquito states.19 All important states

in the age of Montesquieu were monarchies and both statesmen and philoso-

phers assumed that it would continue to be so in future. Republics — demo-

cratic as well as aristocratic — belonged to the past.20

Less than half a century after the publication of Montesquieu’s treatise,

however, the situation had changed. Two major states had adopted a republican

constitution — the USA and France — and in North America Montesquieu’s

doctrine became the foundation of several of the state constitutions as well as

of the federal constitution of 1787–9 according to which the president pos-

sesses the executive power, the Congress the legislative and the courts the

judicial.21

512 M.H. HANSEN

18 Vile, Constitutionalism, pp. 136–9. Some of the other constitutions adopted by the
former British colonies testify to a similar strict implementation of the separation of powers,
cf., for example, the constitution of Massachusetts: ‘The legislative department shall never
exercise the executive and judicial powers, or either of them: the executive shall never exer-
cise the legislative and judicial power, or either of them: the judicial shall never exercise the
legislative and executive powers, or either of them: to the end it may be a government of laws
and not of men.’ Quoted by F. McDonald, Novus Ordo Seclorum: The Intellectual Origins
of the Constitution (Lawrence, 1985), p. 84.

19 K. Mykland, Frihedsrevolutionerne: Politikens Verdenshistorie, 14 (Copenhagen,
1985), pp. 14–17.

20 Montesquieu, De l’Esprit des lois (1748), Bk 8, ch. 16; Bk 9, chs, 1–3.
21 The Constitution of the United States Article 1 Section 1 (the Congress), Article 2

Section 1 (The President), Article 3 Section 1 (The Supreme Court and other courts). In
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MIXED CONSTITUTION v. SEPARATION OF POWERS 513

Montesquieu’s doctrine was inspired by the English constitution: in princi-

ple the executive power rested with the king, the legislative with the parlia-

ment and the judicial with the courts. In the USA the model was applied to a

republican constitution in which a popularly elected president replaced the

king. The coupling of democracy with the separation of powers took place in

the USA in the course of the first decades of the federation. In the late

eighteenth century democracy was still conceived of as direct rule by the peo-

ple, a form of constitution that could be found in small city-states only.22 But

in the course of the first decades of the nineteenth century, the concept of rep-

resentation became ingrafted upon the concept of democracy23 and the USA

became a federal republic governed as a representative democracy.24 The

development is illustrated by the name of one of the two major parties: in

1791 The Republican Party was founded by James Madison and Thomas Jef-

ferson. Some years later it was called The Democratic-Republican Party of

the Nation, and in connection with Andrew Jackson’s electoral campaign in

1828 it changed its name to The Democratic Party.25 It was the first really

important mass movement launched under the banner of democracy, and if

any year can be singled out as the epoch-making year for modern representa-

tive democracy it is 1828.26 Since the United States Constitution was based on

Montesquieu’s doctrine27 there was now established a connection between

representative democracy and the separation of powers.

In principle, Montesquieu’s division of power into legislative, executive and

judicial is still the foundation of the organization of modern representative

June 1789 Madison proposed an amendment to the constitution, suggesting ‘that the
legislative department shall never exercise the powers vested in the executive or judicial;
nor the executive exercise the powers vested in the legislative or judicial: nor the judicial
exercise the powers vested in the legislative or executive departments’. The amendment
was passed by the House but rejected by the Senate, see G. Casper, Separating Powers:
Essays on the Founding Period (Cambridge, MA, 1997), pp. 18–19.

22 Encyclopædia Britannica (1st edn., 1771), Vol. 2, p. 415. Cf. M.H. Hansen, Was
Athens a Democracy? (Copenhagen, 1989), p. 5.

23 Thomas Paine was one of the first to suggest that ‘the concept of representation be
ingrafted upon the concept of democracy’. See T. Paine, The Rights of Man (1792), quoted
in B. Kuklick, Thomas Paine: Political Writings (Cambridge, 1989), pp. 49–203, p. 170.

24 R.A. Dahl, How Democratic is the American Constitution? (New Haven, 2nd edn.,
2003), pp. 179–83.

25 The Republican Party (letters from Jefferson to Washington (23 May 1792) and
from Madison to Jefferson (2 March 1794), The Democratic-Republican Party of the
Nation (Ohio State Journal (2 February 1828)), The Democratic Party (J. Roper, Democ-
racy and its Critics: Anglo-American Democratic Thought in the Nineteenth Century
(London, 1989), pp. 54–5; Dahl, How Democratic is the American Constitution?, p. 199
n. 25.

26 Roper, Democracy and its Critics, pp. 54–5.
27 See notes 8, 16 and 21, above; and Vile, Constitutionalism, pp. 119–75.
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democracies,28 but in the USA the doctrine about the separation of these pow-

ers has been considerably modified by a network of checks and balances, and

in Europe the doctrine has been destroyed first by the parliamentary system

and after the Second World War by the new constitutional courts.

As I have explained, an approximation to the pure doctrine of separation of

powers is attested in the constitution of Pennsylvania in 1776 and in seven

other state constitutions passed in the same year.29 But the federal constitution

of 1787 added a number of ‘checks and balances’ that to some extent under-

mine the doctrine. The legislative power is divided between two chambers:

the Senate and the House of Representatives; the president possesses the

power to veto laws passed by Congress; the president appoints the secretaries

of state but his nominations have to be confirmed by the Senate. The president

is empowered to conclude treaties with foreign powers but all treaties are sub-

ject to ratification by the Senate; and the right to declare war belongs to Con-

gress although it is part of the executive power.30

European democracies testify to an even more excessive mixture of func-

tions of government. Contrary to the doctrine of the separation of powers the

European states have experienced a merging of legislative and executive

functions.31 The most important aspect of the blending of powers is the develop-

ment of the parliamentary system, first in Britain. In this case the epoch-making

year was 1782 when King George the Third was forced by Parliament to

accept a government he did not like.32 In the course of the nineteenth and early

twentieth centuries almost all European states had become ‘parliamentary

democracies’ which contravened the separation of powers in all possible

ways.

514 M.H. HANSEN

28 Cf., for example, Article 3 of the Danish constitution of 1953. For the United States,
see note 21, above. For other states, see R.L. Maddex, Constitutions of the World (Wash-
ington DC, 3rd edn., 2007). It is still common to refer to Article 16 of the French Declara-
tion of Human Rights of 1789: ‘Toute sociéte dans laquelle la garantie des droits n’est
pas assurée, ni la séparation des pouvoirs déterminée, n’a point de constitution.’

29 Vile, Constitutionalism, pp. 133–4.
30 Ibid., pp. 156, 159; B. Manin, ‘Checks, Balances and Powers: The Separation of

Powers in the Constitutional Debate of 1787’, in The Invention of the Modern Republic,
ed. B. Fontana (Cambridge, 2006 (1994)), pp. 27–62.

31 Noted already by W. Bagehot in The English Constitution (1867), here quoted
from World Classics (London, 1955), p. 9: ‘The close union the nearly complete fusion
of the executive and legislative powers is the key explanation of the efficient operation
of the British government.’ Commenting on parliamentary democracies in general,
M. Gallagher, M. Laver and P. Mair, Representative Government in Modern Europe
(New York, 4th edn., 2006), p. 35, speak about ‘the lack of any separation of powers
between legislature and executive’.

32 R.A. Dahl, ‘democracy’, in Britannica Online Encyclopedia (2008), www.Britan-
nica.com. On the change of government in Britain in 1782, see S. Ayling, George the Third
(London, 1972), pp. 288–90.
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MIXED CONSTITUTION v. SEPARATION OF POWERS 515

It is a breach of the separation of functions that a majority in the parliament

by a vote of no confidence can force the government to resign or call for an

election, and that the government is accountable to the parliament.33 In these

cases it is the legislature that encroaches upon the powers of the executive.

Conversely, in many parliamentary democracies the government possesses

the right to dissolve the parliament and call for an election. Also the executive

has extended its proper sphere of power by arrogating legislative powers to

itself. It is a breach of the separation of persons that the prime minister and

most of the ministers are members of parliament and at the same time the

heads of the executive branch of government. It is a breach of the separation

of functions that almost all laws are initiated and drafted by the government

and the civil servants working in the various departments of government.34

The result is that the role of parliament in most cases is restricted to ratifying

or rejecting what the government proposes. Furthermore much legislation

takes the form of framework laws that leave important details to be filled in by

subsidiary government regulations.35

While the mixture of legislative and executive powers can be traced back to

the second half of the eighteenth century, the separation of the judicial func-

tion from the other two functions was — by and large — upheld until the mid

twentieth century. The exception was the Supreme Court of the United States

which — since 1803 — has exercised judicial review of laws and thereby

interfered with the Congress’s power to legislate.36 In this case it was the USA

that violated the separation of powers, while in Europe the powers of the

courts were confined to the judicial sphere. But after the Second World War

33 Gallagher, Laver and Mair, Representative Government, pp. 35–40, 60–1.
34 Ibid., pp. 61–6. ‘European governments are rarely keen to allow MPs a significant

role in making laws. The very high levels of party discipline in parliament . . . mean that a
government that controls a majority of seats will usually expect to be able to rely on party
discipline to push its program through the legislature. In addition, the government con-
trols the civil service, a key element in planning and implementing the legislation’
(p. 61).

35 This kind of delegated or subordinate legislation is called ‘statutory instruments’
in Britain, ‘Erlasse’ in German and ‘décrets-lois’ in France. Cf. B. Chantebout, Droit
constitutionnel (Paris, 26th edn., 2009), pp. 292–6, who notes on p. 292 that ‘le
phénomène, qui constitue une violation flagrante du principe de séparation des pouvoirs, est
commun à toutes les démocraties occidentales’.

36 W. Nelson, The Origins and Legacy of Judicial Review (Lawrence, KS, 2000).
A.R. Brewer-Carías, Judicial Review in Comparative Law (Cambridge, 1989), pp.
136–55. In his later years Jefferson was strongly opposed to the Supreme Court’s exer-
cise of judicial review of legislation. In a letter of 28 September 1820 to William Charles
Jarvis he wrote that ‘the Constitution, in keeping the three departments distinct and inde-
pendent, restrains the authority of the judges to judiciary organs, as it does the executive
and legislative to executive and legislative organs’ and ‘I know no safe depository of the
ultimate powers of the society but the people themselves’. See T. Jefferson, Political
Writings, ed. J. Appleby and T. Ball (Cambridge, 1999), pp. 381–2.
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most European states have had a specific Constitutional Court empowered to

quash any law passed by the parliament if the Court finds that the law is

unconstitutional, i.e. that it violates one or more of the provisions of the con-

stitution. In many European countries the constitutional court has become a

major political force.37 Thus between 1951 and 2000 no less than 132,000

cases were brought to the German constitutional court in Karlsruhe. Most of

the cases heard by the court consisted of constitutional complaints concerning

violations of fundamental rights and freedoms guaranteed by the German

Basic Law, but during the fifty years in question the court has also quashed

five percent of all the laws passed by the Bundestag, i.e. the German parlia-

ment.38 To quash a law by a verdict pronounced by a court is in itself a breach

of the separation of functions. But the mixing of functions cuts deeper than

that: in most cases the law in question is not rejected outright by the court.

With its verdict the constitutional court can submit a revised version of the

law which the court can accept as constitutional and in such cases the

Bundestag simply ratifies the revised version.39 The constitutional court has

in fact become a third legislative chamber. Furthermore, the European Union’s

court in Luxembourg has the ultimate right to quash laws passed by the

national parliaments of the member-states if they do not conform with the

EU-treaties and regulations. In several respects this court has become the

most powerful of all the EU institutions.40

My conclusion is that the separation of powers is an outdated theory. The

doctrine of the separation of functions and of persons has become so riddled

with exceptions that it must be scrapped. Moreover, the subdivision of func-

tions itself into legislative, executive and judicial is clear in theory but does

not work in practice, as can be seen in connection with all the three branches

of government: (1) A judge who hears a case applies the law to a particular

instance, determines the nature of the rule to be applied and creates a prece-

dent: ‘He, therefore, of necessity, exercises all three functions.’ (2) ‘[C]ivil

servants, without any intention of abusing their powers, inevitably make

rules, interpret them, and apply them.’41 (3) A law is passed by the legislative

assembly, but everywhere — from the setting up of elected legislatures and to

516 M.H. HANSEN

37 The Political Role of Law Courts in Modern Democracies, ed. J.L. Waltman, and
K.M. Holland (London, 1988); Gallagher, Laver and Mair, Representative Government,
pp. 93–105.

38 Gallagher, Laver and Mair, Representative Government, pp. 95–6; M.G. Schmidt,
Political Institutions in the Federal Republic of Germany (Oxford, 2003), pp. 106–30;
P. Schindler, Datenhandbuch zur Geschichte des Deutschen Bundestages 1949 bis 1999,
1–3 (Baden-Baden, 1999), Vol. 2, pp. 2495–511.

39 Gallagher, Laver and Mair, Representative Government, pp. 95–6.
40 It is telling that the principle that EU regulations take precedence over national

legislation rests upon a verdict passed by the European Court of Justice in a case where an
Italian citizen complained about his electricity bill (Costa v. Enel, decided 15 July 1964).

41 Vile, Constitutionalism, p. 318.
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MIXED CONSTITUTION v. SEPARATION OF POWERS 517

the present day — most laws have been designed and drawn up by the execu-

tive. Legislation is split between initiative and decision. Initiative rests with

the executive, decision with the legislature. In majoritarian democracies even

the decision tends in many cases to be a formality. Here the executive is often

in control of legislation as well.

True, many democratic constitutions contain an article about the separation

of powers as a fundamental principle but the words ring hollow. Montes-

quieu’s principles have always been impossible to implement in their pure

form and, in any case, the theory does not any longer fit parliamentary democ-

racy in the twenty-first century.42 We must look for an alternative model, and I

suggest that it makes sense to return to the theory that preceded the separation

of powers, viz. the mixed constitution.

The Mixed Constitution

The theory of the mixed constitution is based on the view that there are three

types of constitution: monarchy, oligarchy and democracy. When institutions

from each of the three types are mixed an interplay between the organs of state

emerges that affects all functions of state: legislation, implementation of laws,

jurisdiction, appointment of officials, foreign policy etc.43

The mixed constitution was a concept invented and developed by ancient

political philosophers. It was Plato and Aristotle who based their classifica-

tion of constitutions on the number of rulers and distinguished between the

rule of the one, the rule of the few and the rule of the many. They argued too

that there was a positive and a negative variant of each of the three main types

(i.e. one a Good Thing and the other a Bad Thing). In the positive variant, gov-

ernment is in accordance with the laws and for the common good; in the nega-

tive variant the wielders of power are above the law, and power is exercised

solely in the interest of the rulers. The theory received its classic formulation

in the mid fourth century BC in Aristotle’s Politics,44 and it has had a strong

impact on later political philosophy right up to our times.45 A little chart will

illustrate it:

42 G. Marshall, Constitutional Theory (Oxford, 1971), ch. V, pp. 96–124, is devoted
to the separation of powers and in Section 8, entitled ‘The Disutility of the “Separation”
Concept’, Marshall concludes that ‘the principle is infected with so much imprecision
and inconsistency that it may be counted little more than a jumbled portmanteau of argu-
ments for policies which ought to be supported or rejected on other grounds’.

43 W. Nippel, Mischverfassungstheorie und Verfassungsrealität in Antike und früher
Neuzeit (Stuttgart, 1980); D. Lieberman, ‘The Mixed Constitution and the Common
Law’, The Cambridge History of Eighteenth-Century Political Thought, ed. M. Goldie
and R. Wokler (Cambridge, 2006), pp. 317–46.

44 Aristotle, Politics 3.7–8 (1279a22–80a6).
45 Hans Kelsen has a long discussion of the six-fold Aristotelian model of constitu-

tions in H. Kelsen, General Theory of Law and State (Cambridge, MA, 1946), pp. 283 ff,
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Number of
rulers One Few Many

A Good Thing
Kingship

(basileia)

Aristocracy

(aristokratia)

Citizenship

constitution

(politeia)

A Bad Thing
Tyranny

(tyrannis)

Oligarchy

(oligarchia)

Democracy

(demokratia)

You may be surprised by the terminology used by Aristotle about the rule of

the many. Like Plato he takes demokratia to be the debased form of popular

rule whereas for the positive form he adopts the term politeia which in this

context denotes a constitution based on citizenship. ‘Citizenship’ is in fact the

basic meaning of the word politeia. ‘Constitution’ is a derived and secondary

sense of the word.46 The essential difference between demokratia and politeia

is that in a politeia citizenship is more restricted in that day labourers and

other poor people are excluded. In a politeia it is not enough to be a citizen by

birth; one must also meet a moderate census requirement that enables one to

buy the necessary military equipment so that one can serve in the city’s

army.47

Each of the six forms of constitution in this chart is an ideal type that belongs

to political philosophy.48 When Aristotle operates from a more historical and

pragmatic standpoint he replaces his sixfold model with a model that appears

both simpler and more complex.49 Simpler, because we can perform some

eliminations in practice. Kingship was virtually non-existent in Greece in the

classical age: the Spartan double kingship was a unique exception and in

Aristotle’s time tyranny was mostly found on the fringes of the Greek polis

world: in Sicily, in South Italy and in Asia Minor. So Aristotle decided to

exclude both forms of monarchy from his systematic account of contempo-
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and in the slim volume Modern Political Analysis Robert Dahl devotes a whole page to a
description of it, see R.A. Dahl, Modern Political Analysis (Englewood Cliffs, 1963), pp.
70–1.

46 M.H. Hansen, ‘Polis, Politeuma and Politeia: A Note on Arist. Pol. 1278b6–14’,
in From Political Architecture to Stephanus Byzantius, ed. D. Whitehead (Stuttgart,
1994), pp. 91–8, see esp. pp. 95–7.

47 Aristotle, Politics 1297b1–25.
48 J. de Romilly, ‘Le classement des constitutions de Hérodote à Aristote’, Revue des

études grecques, 72 (1959), pp. 81–99, pp. 92–5; M.H. Hansen, The Athenian Democ-
racy in the Age of Demosthenes (London, 2nd edn., 1999), pp. 66–7.

49 Aristotle, Politics 1286b8–22, cf. M.H. Hansen, ‘Aristotle’s Alternative to the Six-
fold Model of Constitutions’, in Aristote et Athènes, ed. M. Piérart (Paris, 1993), pp.
91–101, pp. 93–101.

C
op

yr
ig

ht
 (

c)
 Im

pr
in

t A
ca

de
m

ic
F

or
 p

er
so

na
l u

se
 o

nl
y 

--
 n

ot
 fo

r 
re

pr
od

uc
tio

n



MIXED CONSTITUTION v. SEPARATION OF POWERS 519

rary constitutions50 and to concentrate on the ‘rule of the few’ that is oligarchy

and aristocracy, and the ‘rule of the many’ that is democracy and politeia.

Now, ‘good’ constitutions are always in short supply. That was the case too in

fourth-century Greece,51 and Aristotle, always the realist, admits without fuss

that there are not many examples of aristocracy or politeia:52 oligarchy and

democracy were overwhelmingly the commonest constitutions in Greece in

his own day.53

On the other hand, the simple opposition between positive and negative

forms of each constitutional type is too schematic and rigorous to be applicable

all round, so in Books 4 and 6 of the Politics Aristotle often abandons the six-

fold model and operates instead with the two basic types, oligarchy and

democracy,54 but divides those into subdivisions with a gradual passage from

one variant to another.55 Both oligarchy56 and democracy57 are typically

divided each into four variants, the first being the most positive, i.e. the best

(and least characteristic of its type): Democracy I and Oligarchy I are very

nearly identical with, respectively, politeia and aristokratia in the sixfold

model. The fourth variant, by contrast, is the most negative, i.e. the worst, and

most radical. Aristotle also allows that a constitution can include elements of

both democracy and oligarchy;58 in particular, elements of Democracy I and

Oligarchy I tend to appear together in a ‘mixed’ constitution,59 in which case

the words politeia and aristokratia may be used differently to refer either to a

‘golden mean’ between democracy and oligarchy60 or to a mixture of the

two:61 if the mixture is predominantly democratic the constitution is classified

as a politeia, if predominantly oligarchic, the term aristokratia can be used.62

This model can be illustrated by the following chart:

50 Only two basic forms of constitution: democracy/politeia and oligarchy/aristokratia
(Politics 1290a13–29). Neither kingship (Politics 1313a3–4) nor tyranny (Politics 1305a7–21)
is any longer a common form of constitution.

51 Plato, Epistulae 7 326a; Aristotle, Politics 1260b34–35.
52 Aristotle, Politics 1293a39–42; 1301b40–1302a2.
53 Ibid., 1291b7–13; 1296a22–23; 1301b39–40.
54 Ibid., 1290a13–29.
55 Ibid., 1289a8–11; 1291b15–18.
56 Ibid., 1293a10–34; 1298a34–b5; 1320b17–1321a4.
57 Ibid., 1291b30–1292a38 (4 types, not 5, see Hansen, ‘Aristotle’s Alternative to the

Sixfold Model of Constitutions’, p. 97); 1292b22–1293a10;1298a10–34;1318b6–1319b32.
58 Aristotle, Politics 1316b39–1317a10.
59 G.J.D. Aalders, Die Theorie der gemischten Verfassung im Altertum (Amsterdam,

1968), pp. 54–69; Nippel, Mischverfassungstheorie, pp. 52–62.
60 Aristotle, Politics 1295a25–1296b12.
61 Ibid., 1293b31–34.
62 Ibid., 1293b34–38; 1317a2–3.
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Extreme Middle Extreme

Aristokratia/politeia Mixed

Oligarchia 1 Demokratia 1

Oligarchia 2 Demokratia 2

Oligarchia 3 Demokratia 3

Oligarchia 4 Demokratia 4 Pure

What is it that is mixed in a mixed constitution? It is either social classes63 or

political institutions.64 Oligarchy is the rule of the few rich. Democracy is the

rule of the many poor. In the mixed constitution power is divided between the

two classes so that neither class prevails. Such a balance between the classes

can be obtained by mixing oligarchic institutions which favour the rich, with

democratic institutions which favour the poor. One form of mixture of institu-

tions is the combination of election and sortition. To elect all magistrates is

oligarchic, in particular if there is a census requirement so that voting rights

are restricted to wealthy citizens and only they are eligible. To have all the

magistrates selected by lot is democratic. Everyone is eligible and all stand

the same chance of being selected by lot.65 In a mixed constitution some mag-

istrates are elected, others appointed by lottery.66 Similarly, in itself election is

an oligarchic element of a constitution, but if all have voting rights and all are

eligible election becomes a more democratic institution.67

Aristotle’s mixed constitution is a composite of two elements only: oligar-

chy and democracy.68 Monarchy is left out. But in the Hellenistic period

monarchy became the predominant form of constitution. Accordingly, an

alternative and much more influential form of mixed constitution is found in

the historian Polybios who lived in the second century BC and wrote an

account of the emergence and growth of the Roman empire. His basic scheme

of constitutions is very much like that of Aristotle with a small terminological

change: in Polybios the positive form of popular rule is called demokratia and

the debased form ochlokratia, that is mob-rule.69
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63 Politeia as a specific form of constitution described as a mixture of the poor and the
rich, ibid., 1294a22–24.

64 Ibid., 1273b35–41. The ‘ancestral democracy’ introduced by Solon was a mixture of
institutions: the council of the Areopagos was the oligarchic element, election of magistrates
the aristocratic and the popular courts the democratic. Cf. ibid., 1316b39–1317a10.

65 Ibid., 1294b6–10.
66 Ibid., 1298b8–11; 1300b1.
67 Ibid., 1300a31–34.
68 Ibid., 1294b14–16.
69 Polybios, Histories 6.3.5–4.6.
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Number of
rulers One Few Many

A Good Thing
Kingship

(basileia)

Aristocracy

(aristokratia)

Democracy

(demokratia)

A Bad Thing
Tyranny

(tyrannis)

Oligarchy

(oligarchia)

Mob-rule

(ochlokratia)

Polybios’ mixed constitution, however, differs essentially from Aristotle’s

first by being a mixture of all three basic types, and second by being a mixture

of the three good forms: kingship, aristocracy and democracy, whereas Aris-

totle’s preferred type of mixed constitution emerges by mixing two debased

types of constitution: democracy and oligarchy.70

The constitution of Sparta is the typical Greek example of a mixed constitu-

tion. Sparta was to a large extent a warrior state, and the armed forces were

commanded by two kings who had extensive powers in military matters, in

particular when the army was in the field. Both in internal and foreign policy

the central organ of state was the gerousia, a senate manned with the two

kings as born members and twenty-eight Spartans elected for life by the peo-

ple from among members of leading families, aged sixty or more. But laws

and major decisions had to be debated and voted on by the people in assembly.

It was also the assembly that elected the twenty-eight members of the gerousia

as well as other officials of whom the most important were a board of five

ephoroi with both executive and judicial powers.71 The two kings constituted

the monarchical and the gerousia the aristocratic element of the constitution.

The democratic element was the board of ephoroi who were elected annually

by the people from among the people. As another aspect of the democratic

element of the constitution Aristotle mentions the common meals and the

Spartan way of life in general.72

The other typical example of an ancient mixed constitution is the Roman

constitution in the republican period, as described and analysed by Polybios.

At the head of government stood two consuls elected for one year by a popular

assembly. Most of the political power was in the hands of the senate, a council

to which only upper-class citizens were admitted. Magistrates were elected by

70 Polybios, Histories 6.3.4–6 (mixed constitution in general), 6.10.1–11 (Sparta),
6.11.11–18.9 (Rome). See K. von Fritz, The Theory of the Mixed Constitution in Antiquity
(New York, 1954).

71 A. Andrewes, ‘The Government of Classical Sparta’, in Ancient Society and Insti-
tutions: Studies Presented to Victor Ehrenberg on his 75th Birthday, ed. E. Badian
(Oxford, 1966), pp. 1–20.

72 Plato, Leges 691D–2A; Epistulae VIII 354b; Aristotle, Politics 1265b35–40;
Polybios, Histories 6.3–4, 10. Polybios, Histories (6.10.9) speaks of the demos in general
and does not specify any institution dominated by the people. There is no mention of the
ephoroi. Cicero, De republica 2.58; Plato, Leges 3.16.
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the people and accountable to the people and legislation too rested with the

popular assemblies to which all Roman citizens had access. Thus, the consti-

tution of Rome was a mixed constitution in which the consuls constituted the

monarchical element, the Senate the aristocratic and the popular assemblies

the democratic.73

The theory of the mixed constitution was based on the view that power

must be divided in order to avoid abuse and that it was the separation of pow-

ers that ensured that all interests were considered.74 But by contrast with the

theory of the separation of powers the theory of the mixed constitution did not

assign one function to one institution. On the contrary, it prescribed that each

of the tasks of government be shared by several institutions. In Rome the laws

were passed by the people,75 but it was in particular the Consuls who drew up

the bills submitted to the people.76 The executive power belonged to the Con-

suls,77 but foreign policy and finances were in the hands of the Senate,78 and

decisions about war, peace and alliances had to be ratified by the people.79

Persons charged with serious crimes including all crimes punishable with

death were brought before the people.80 But the Senate and the Consuls had

some judicial powers as well.81 Magistrates were elected by the people.82

Aristotle’s treatise on politics, entitled ta politika, and Polybios’ account of

the Roman constitution have been treated as major works in political thought

right up to the modern period, and in the seventeenth and eighteenth centuries

the constitution of England was commonly described as a mixed constitution

in which the king was the monarchical element, the House of Lords the aristo-

cratic, and the House of Commons the democratic.83 Sovereignty was associ-

ated with the legislative power which was divided between the King, the

House of Lords and the House of Commons. Judicial power was divided
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73 Polybios, Histories 6.11.11–18.9; Cicero, De republica 1.45, 69. F. Millar, The
Roman Republic in Political Thought (Hanover and London, 2002), pp. 23–36; W.J.
Tatum, ‘Roman Democracy?’, in Greek and Roman Political Thought, ed. R.K. Balot
(Malden, MA, 2009), pp. 214–27.

74 Polybios, Histories 6.10.4–11.
75 Ibid., 6.14.10.
76 Ibid., 6.12.4.
77 Ibid., 6.12.1–3.
78 Ibid., 6.13.1–3 (finances), 6.13.6–7 (foreign policy).
79 Ibid., 6.14.10–11.
80 Ibid., 6.14.3–8.
81 Ibid., 6.13.4–5 (Senate), 6.12.7 (Consuls).
82 Ibid., 6.14.9.
83 The theory of the mixed constitution came into focus in 1642 with Charles I’s

Answer to the Nineteen Propositions, see C.C. Weston, English Constitutional Theory and
the House of Lords, 1556–1832 (London, 1965), and remained important until the end of
the eighteenth century, see Nippel, Mischverfassungstheorie, pp. 159–291; Lieberman,
‘The Mixed Constitution and the Common Law’, pp. 318–20.
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between the courts, the House of Lords which functioned as the highest

court of appeal and the King who had the prerogative of mercy.84 When

Montesquieu visited England in the 1720s the king resided in Hanover most

of the time and executive power was in the hands of the Cabinet whose mem-

bers were picked from one or other House of Parliament. There was not any

clear separation of functions or of persons. The mixed constitution was in fact

a better model for describing the English constitution than the theory of the

separation of powers advanced by Montesquieu.

Nevertheless, in the course of the eighteenth and nineteenthth centuries the

theory of the mixed constitution was superseded by the theory of the separa-

tion of powers, not least in connection with the ‘purification’ of the theory in

America in the 1770s and 1780s and in France in 1789–91 in connection with

the constitution of 1791.85 But today, in the twenty-first century, when it does

not make sense any longer to apply the theory of the separation of powers to

modern representative parliamentary democracy, it may be worthwhile to

consider whether the theory of the mixed constitution provides us with a

better understanding of the structure and function of modern democracy.86

The separation of powers is a theory about division between three different

functions: the legislative, the excutive and the judicial. The mixed constitu-

tion is a theory about cooperation between different types of institution of

which some are monarchical, some oligarchic and some democratic, and

often the cooperation between the institutions cuts across the functions. Fur-

thermore, in the theory of the separation of powers checks and balances are

exceptions. They are necessary modifications of the theory since no political

system can function without some cooperation between the three branches of

government which each performs one of the three functions of government. In

the theory of the mixed constitution checks and balances are the essence of the

theory.87 The idea is that every task of government requires the cooperation of

at least two and often all three elements, and that none of the three elements

can take action without the concurrence of the two others.88

What happens if we view modern parliamentary democracy, not as a pure

democracy protected by a separation of functions, but as a mixed constitution

that comprises monarchical, aristocratic and democratic elements tied together

by a network of checks and balances?

84 Nippel, Mischverfassungstheorie, pp. 292–3.
85 Vile, Constitutionalism, pp. 34, 212.
86 Suggested already by Carl Schmitt, Verfassungslehre (1928) (here quoted after the

9th edn., Berlin, 2003), pp. 216–20, 304–5.
87 Fritz, Theory, pp. 78, 184–6.
88 Polybios, Histories 6.10.6–11, 6.11.11, 6.18.7. Fritz, Theory, pp. 205, 209.
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(a) Monarchy

In a modern democracy the prime minister, in the USA and France the presi-

dent, has powers that in some respects equal the powers wielded by an abso-

lute monarch in the seventeenth and eighteenth centuries.89 Prime ministers

have full power to appoint the ministers they want to have in their government

and to depose them again if they do not live up to the prime minister’s expec-

tations.90 In the parliament decisions are made by majority vote. In a demo-

cratic cabinet government it is extremely rare to vote on an issue. Although

the cabinet is collectively responsible for the decisions made, the system is

based on the assumption that the prime minister prevails.91 Furthermore, the

prime minster represents the country in the European Council.92 In England

the monarchical element is further emphasized by the tradition that on some

issues the prime minister represents the crown and possesses a number of pre-

rogatives that allow him to take action without asking parliament.93

The war against Iraq in 2003 can serve as an illustration of the monarchical

aspect of modern democracy. In Denmark it was Prime Minister Anders Fogh

Rasmussen who was the driving force behind Denmark’s participation in the

war. Neither the government nor its supporting party in parliament was keen

on going to war. It was Anders Fogh Rasmussen personally who pressed for

active Danish participation.94 Similarly, if it had not been Tony Blair who was

prime minister in 2003, Britain would not have joined the USA.95 And if the

president of the USA had not been George Bush, there might not have been a

war at all.96

The majority of the Danish people was against the declaration of war

against Iraq, and Fogh’s decision to go to war without a clear mandate from

the UN would have been voted down if there had been a referendum.97 Simi-

larly in Britain. Blair obtained a narrow majority in the House of Commons

524 M.H. HANSEN

89 Gallagher, Laver and Mair, Representative Government, p. 35: ‘A European prime
minister is typically not only the chief executive of the state but also the head of one of the
main legislative parties, often the largest. The combination of these roles can create a
position of very considerable power — far greater than that of a US president. ’

90 Ibid., pp. 36, 50–2.
91 Ibid., pp. 40–4.
92 Treaty of Lisbon article 15.2.
93 A. Tomkins, Our Republican Constitution (Oxford, 2005), pp. 132–4.
94 T. Knudsen, Fra folkestyre til markedsdemokrati (Copenhagen, 2007), pp. 312–13.

Cf. <www.folketinget.dk/irak/linksamling.asp>
95 R.A. Dahl, On Political Equality (New Haven, 2006), pp. 74–5.
96 B. Woodward, Plan of Attack (New York, 2004), pp. 139–40, 260–2, 268–74, 288,

420, 430, 436–7, 441–3; B. Woodward, State of Denial (New York, 2006), pp. 89, 325–6,
389, 416–17, 354–5, 490.

97 In the autumn of 2002 an opinion poll conducted by Gallup showed that 79% of the
Danish voters were either against the war (26%) or would vote for war only if there was a
clear mandate from the Security Council (53%); only 15% would support a war con-
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and opinion polls showed that a majority of the population was against the

war.98 Even in the USA there seemed at the beginning of 2003 to have been a

majority against a war without a clear mandate from the UN; and the opposi-

tion to the war grew when it became clear that the President had misinformed

the people about Sadam Hussein’s possession of weapons of mass destruc-

tion.99

The war against Iraq in 2003 is just one example of the monarchical aspect

of modern democracy, which shines through in foreign policy in particular.

Prime ministers or presidents with a strong personality can enforce their will

upon government, parliament and people.

Seen in historical perspective George Bush, Tony Blair and Anders Fogh

Rasmussen have had powers that equal those of Louis XIV who is quoted for

saying ‘I am the State’.100 In 2003 Bush and Blair and Rasmussen could have

uttered the same words. But, of course, they did not do so. That would have

been unwise, given that each of the three was leader of a democratic state. The

most important difference between an absolute monarch of the Enlightenment

and a modern democratic prime minister is that the modern leaders do not

inherit their powers. Presidents and prime ministers are elected directly or

indirectly, and their powers are limited to the period for which they are

elected. In most democracies they can even be deposed in the course of the

period. Nevertheless, it has become quite common among political scientists

to describe the British political system as ‘elective monarchy’ or even ‘elec-

tive dictatorship’.101

ducted by the USA and its allies without a clear mandate, and 6% abstained from taking a
position on the issue. In January 2003 no less than 83% of Danish voters were either
against the war (45%) or would vote for war only if there was a clear mandate from the
Security Council (38%); only 10% would support a war conducted by the USA and its
allies without a clear mandate, and 7% abstained from taking a position on the issue.
Danish Foreign Policy Yearbook (2003), p. 214; (2004), p. 250.

98 Tomkins, Our Republican Constitution, pp. 126, 129.
99 In January 2003 no less than 55% of Americans were either against the war (21%)

or would vote for war only if there was a clear mandate from the Security Council (34%);
only 33% would support a war conducted by the USA and its allies without a clear man-
date, and 12% abstained from taking a position on the issue. Danish Foreign Policy Year-
book (2004), p. 250.

100 ‘L’état c’est moi’ is an apocryphal statement allegedly made by Louis XIV in the
Paris Parliament on 13 April 1655. The Statement is, however, contemporary and thus
good evidence of the view of the powers of the king of France.

101 The British political system is described as ‘elected monarchy’ by Benamy
(F.W.G. Benamy, The Elected Monarch (London, 1965)) and Vile (Constitutionalism,
p. 340). It is called an ‘elective dictatorship’ by Lord Hailsham, The Dilemma of Democ-
racy: Diagnosis and Prescription (London, 1978), p. 127. G. O’Donnell, ‘Delegative
Democracy’, Journal of Democracy, 5 (1994), pp. 55–69, pp. 59–60, applies the term
‘delegative democracy’ to states with a strong popularly-elected president: ‘whoever wins
election to the presidency is thereby entitled to govern as he or she thinks fit, constrained only
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In recent years the monarchical aspect of modern democracy has become

more and more prominent. The democratic ideal that decisions which concern

all members of a society must be debated publicly and approved by the largest

possible number of citizens has been replaced by the notion of ‘the strong

leader’. Debates and hearings are increasingly perceived as causes of delay

that can be avoided by leadership and top-down management. The autocratic

form of leadership practised in business is held up as an ideal which ought to

be copied by the state.102 Machiavelli’s The Prince has become the favourite

reading of prime ministers as well as business magnates.103 Thus in 1998

Anders Fogh Rasmussen, then the leader of the Danish liberal party, re-read

the treatise the evening before a debate with the minister of finance.104 The

rule of the one, viz. the prime minister or the president, has always been an

element of modern democracy, but today it is far more important and visible

than it was a generation ago.

(b) Aristocracy

The fundamental institution of modern democracy is election, and an election

is by necessity a mixture of democracy and aristocracy.105 The elected repre-

sentatives are never a cross-section of the voters although it has sometimes

been claimed that they are a mirror of the people. That was, for example, the

view of John Adams, the second president of the United States.106 On the con-

trary, the principle of representative democracy is that the people elect

parliamentarians who are more skilled, more intelligent, more charismatic,

more knowledgeable and more articulate than ordinary people. And elected
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by the hard facts of existing power relations and by a constitutionally limited term of office’.
Cf. A. Lijphart, Patterns of Democracy (New Haven, 1999), pp. 12–13.

102 On modern leadership, see G. Yukl, Leadership in Organisations (Englewood
Cliffs, 6th edn., 2006); M. Bennister, ‘Blair and Howard: Predominant Prime Ministers
Compared’, Parliamentary Affairs, 61 (2008), pp. 334–55.

103 Cf. M.A. Ledeen, Machiavelli on Modern Leadership (New York, 1999).
104 Reported in the leading Danish liberal newspaper Jyllandsposten, 13 August 1998.
105 Schmitt, Verfassungslehre, pp. 217, 292–303, 305; B. Manin, The Principles of

Representative Government (Cambridge, 1997), pp. 134–42. The mixed constitution is
mentioned pp. 155–6 and 238. N. Urbinati, Representative Democracy (Chicago, 2006),
pp. 7, 15, 53.

106 J. Adams, ‘Letter to John Penn’, January 1775, in The Works of John Adams, Sec-
ond President of the United States of America, ed. C.F. Adams (Boston, 1865), Vol. 4,
pp. 203–9, p. 205: a representative legislature ‘should be an exact portrait, in miniature, of
the people at large, as it should think, feel, reason and act like them’. Cf. B. Manin,
A. Przeworksi and S.C. Stokes, ‘Introduction’, in Democracy, Accountability, and Rep-
resentation, ed. A. Przeworski, S.C. Stokes and B. Manin (Cambridge, 1999), pp. 1–26;
and ‘Elections and Representation’, in ibid., pp. 29–54, p. 31.
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politicians must be more telegenic than the average citizen.107 The members

of parliament are an elite and are meant to be an elite.108 They are supposed to

fulfil the requirement of political philosophers that the rudder of the ship of

state must be held by the best citizens, in Greek hoi aristoi. Such views were

formulated by Thomas Jefferson and James Madison when they set up the leg-

islature which a few decades later had become the first representative demo-

cratic parliament in world history. Their ‘aristocrats’, however, were not

recruited from a hereditary nobility but from an intellectual and moral elite.109

Thus, the popularly elected parliament is indisputably an aristocratic element

of modern democracy.

Another aristocratic aspect of modern democracy is the constitutional

court. The prototype is the Supreme Court of the United States, but since the

Second World War almost all European countries have had a constitutional

court in which the elite of the country’s legal profession pass judgment on

whether the laws passed by the parliament respect the constitution and in par-

ticular the individual rights protected by the constitution.110 The philosophy

behind the institution is that the wisdom and impartiality of the constitutional

court is a bulwark of the individual rights that are protected by the constitution

but at risk of being disregarded by the popularly elected parliament.111 The

judges in the constitutional courts are neither elected by the people, nor

accountable to the people.112 They are appointed by the president or the gov-

ernment or the parliament. It is an undemocratic institution set up to defend

the democratic ideals. Let me add that at least in Germany the constitutional

107 D.G. Sullivan and R.D. Masters, ‘Nonverbal Behavior, Emotions and Democratic
Leadership’, in Reconsidering the Democratic Public, ed. G.E. Marcus and R.L. Hanson
(University Park, PA, 1993), pp. 307–32.

108 Manin, Principles, p. 140.
109 Jefferson, Political Writings, ed. Appleby and Ball, p. 187, letter to John Adams, 28

October 1813: ‘There is also an artificial aristocracy, founded on wealth and birth, without
either virtue or talents; for with these it would belong to the first class. The natural aristocracy
I consider as the most precious gift of nature, for the instruction, the trusts, and government of
society . . . May we not even say, that form of government is the best which provides the most
effectually for a pure selection of these natural aristoi into the offices of government?’ Madi-
son in Federalist Papers no. 10. See H.F. Pitkin, The Concept of Representation (Berkeley
and Los Angeles, 1967), pp. 193–4.

110 Gallagher, Laver and Mair, Representative Government, pp. 93–105; W.F.
Murphy, Constitutional Democracy: Creating and Maintaining a Just Political Order
(Baltimore, 2007), pp. 241–306.

111 Brewer-Carías, Judicial Review, p. 93: ‘Judicial review as the power of the courts to
control the constitutionality of legislation is, without doubt, the ultimate triumph of the indi-
vidual against the absolute power of the state organs, and particularly against the supremacy
of parliaments.’

112 Tomkins, Our Republican Constitution, pp. 25–6; Gallagher, Laver and Mair, Repre-
sentative Government, p. 111.
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court enjoys more public trust than any other political institution.113 The

aristocratic nature of the constitutional courts is emphasized in the ongoing

discussion of whether it is for the parliament or for the courts to determine the

content and extent of the basic rights of the citizens.

The political philosopher Jeremy Waldron has the following comment: to

leave it to the judiciary to decide such matters ‘amounts to the people’s

embrace of what Aristotle would call “aristocracy” — the rule of the few

best’; and he goes on to say: ‘The people’s choice as to which abstract princi-

ples are to be adopted for the interpretation by the judges makes this a mixed

constitution.’114

(c) Democracy

To have periodic free and fair elections based on universal suffrage is indis-

putably a democratic aspect of modern representative democracy. It is also

democratic that all citizens possess equal freedom of speech, equal freedom

of assembly and equal free access to the relevant information that will enable

them to make a rational choice. Another democratic aspect is that a fairly

small number of discontented citizens can form a new party and that they

stand a reasonable chance of having one or more of their candidates elected, at

least in countries that have adopted proportional representation. Also the citi-

zens’ jury is a democratic aspect of the judiciary in many modern states.

Conclusion

I conclude that a modern liberal representative democracy is not a pure

democracy. It is best described as a mixed constitution: a combination of

political institutions of which only some are democratic whereas others are

aristocratic or monarchical. The various elements are not separated in such a

way that each institution has a monopoly on a specific function. There is no

longer any separation of powers, each with its own function. Today legisla-

tion is divided between the executive, namely the government and all the civil

servants in the ministries who initiate and prepare almost all new laws, the

legislative, namely the parliament, which has the power to ratify or reject the

bills submitted by the government, and the judiciary, namely the constitu-

tional court which in most European democracies has set itself up as a second

or third legislative chamber. Furthermore most of the ministers are members

of parliament. Conversely, the Parliament can remove the executive by a vote

of no confidence.
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113 Gallagher, Laver and Mair, Representative Government, p. 95.
114 J. Waldron, ‘Precommitment and Disagreement’, in Constitutionalism: Philo-

sophical Foundations, ed. L. Alexander (Cambridge, 1998), pp. 271–99, p. 280; Vile,
Constitutionalism, p. 98.
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How dominant the democratic elements are varies from state to state.

Democratic elements of the political system and respect for democracy play a

significant role in, for example, the Scandinavian countries, and several of the

member states of the USA are more democratic than the federation itself, for

example Oregon, Montana and Washington.

My analysis of modern democracy as a mixed constitution is primarily an

empirical description. Whether one likes it or not, there are aspects of modern

representative democracy which are indisputably aristocratic or monarchical.

But there are, of course, normative aspects of the theory too. They are com-

plex and that speaks in favour of the model. In my analysis I have assumed

that modern democracy is a mixture of kingdom, aristocracy and the positive

variety of democracy. If one takes a critical view of the various elements, they

can be described as tyranny, oligarchy or democracy in the sense of mob rule.

Supporters of the war against Iraq hold that Bush and Blair lived up to their

responsibility as leaders of democratic states. Opponents prefer to see the dec-

laration of war as a tyrannical or despotic decision.

Supporters of the elite aspects of representative government view the

elected representatives as a political aristocracy, whereas critics of the elite

politicians in modern legislative assemblies take parliamentary sovereignty to

be oligarchic.

Many believers in direct democracy think that the new IT-technology

opens the way to a return to a more participatory democracy, whereas oppo-

nents of opinion polls and referenda are convinced that a populist democracy

will be the result if one allows the people to decide issues directly by referen-

dum and indirectly by opinion polls which frighten the politicians and induce

them to do what the majority wants.

Adherents of the new constitutional democracy can argue that it is a mix-

ture of aristocracy, oligarchy and democracy. The constitutional courts are

the aristocratic element. The elected parliamentarians represent an aggrega-

tion of interests and are therefore an oligarchic element, whereas free univer-

sal elections constitute the democratic element of the political system.

Another aspect of the mixed constitution is central to the ancient formula-

tion of the theory, and is still important. From Antiquity to the Enlightenment

political philosophers argued that a mixed constitution was preferable to a

pure one, because the mixture of elements from the three pure types would

make the constitution more robust and less vulnerable to decay and revolution.

The insistence on stability is indisputably a normative aspect of the theory of

the mixed constitution.115

Similarly it can be maintained that a strong government or a sovereign par-

liament has a stabilizing effect on a democracy and that often it is the govern-

ment or the parliament that have to protect the state against the ‘blindness of

the people’ that would prevail in a direct democracy. But conversely it is the

115 Polybios, Histories 6.10.11, 6.18.8, 6.48.5; cf. Aalders, Theorie, p. 89.
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power of the people to elect the parliament directly and the government indi-

rectly that protects against concentration of power and despotic abuse of the

power which governments and parliaments possess between elections.

The mixed constitution is a theory that had a prominent place in political

thought from Antiquity to the Enlightenment. In the course of the eighteenth

century it was superseded by the theory of the separation of powers. But today

when Montesquieu’s separation of powers is riddled with so many exceptions

that it is an obstacle rather than a help to understand the structure of modern

democracy, I suggest that the mixed constitution deserves to be revived as a

necessary corrective to the prevailing view that Western states are pure

democracies and that democracy is rule by the people — ancient political

thought is remarkably modern or — rather — modern political thought has

much to learn from the Greek and Roman political thinkers.

Appendix

In his fundamental study Vernon Bogdanor argues that by the constitutional

reforms implemented since 1997 ‘the idea of the sovereignty of parliament

has been replaced by that of the separation of powers’.116 In support of his

view he offers a lucid description of the legislative process in modern Britain.

Although Parliament is, in legal terms, the lawmaker, in practice it is the
cabinet which has the function of devising policies and making laws, while
the primary function of parliament is to scrutinise legislation emanating
from government ministers before it reaches the statute book. But there is
also a separation of powers, one that is almost total, within the executive
itself, between ministers, entrusted with the making of laws, and civil
servants, entrusted with the task of carrying them out, and with advising
ministers.117

Second, the laws must be passed both by the House of Commons and by the

House of Lords, and since the reform of 1999 ‘it is almost certain that no sin-

gle party will ever again enjoy an overall majority in the Lords’.118 Third, ‘the

Human Rights Act has, in effect, though not in form, given the judges a new

weapon, the power of judicial review of legislation’.119 Finally, there is ‘the

hurdle of the people. Acceptance of the referendum as a constitutional mecha-

nism has made it more difficult for a government to secure passage of certain

[constitutional measures] . . . The people have become, albeit in a very limited

way, part of the law-making element of the constitution’.120
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116 V. Bogdanor, The New British Constitution (Oxford, 2009), p. 285.
117 Ibid., p. 286.
118 Ibid., p. 289.
119 Ibid.
120 Ibid.
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So legislation involves the cooperation of six different institutions: (1) the

Cabinet, (2) the civil servants, (3) the House of Commons, (4) the House of

Lords, (5) the courts, and in a few cases (6) the people. We ought in fact to add

one more legislative institution (7) the European Union which Britain joined

already in 1973. Today about half of all new statutes are EU-regulations, and

not acts of Parliament; and in addition to the regulations there are the direc-

tives which Britain is obliged to incorporate into national law.

All this is indeed a separation of powers but not one based on the principles

advocated by Montesquieu. In my opinion it is the separation of powers prac-

tised in a mixed constitution. There is no correlation between one function

and one institution. A plurality of institutions share one function, and persons

performing one function often possess powers connected with one of the two

other functions as well: the executive and the judicial. The new constitution of

Britain is, in my opinion, a mixed constitution. There are only two constitu-

tional reforms that seem to fit Montesquieu’s separation of Powers: the House

of Lords has been deprived of the power to act as the highest court of

appeal,121 and judges are now appointed by the newly established Judicial

Appointment Commission and not by the executive.122 A development in the

opposite direction is Gordon Brown’s resignation of his right to start a war

and commit British forces outside Britain without asking the Parliament. The

Parliament has become stronger but the result is that an important part of

executive power has been ceded to the Parliament.

Mogens Herman Hansen SAXO INSTITUTE

121 Ibid., pp. 287–8.
122 Ibid., p. 287.

C
op

yr
ig

ht
 (

c)
 Im

pr
in

t A
ca

de
m

ic
F

or
 p

er
so

na
l u

se
 o

nl
y 

--
 n

ot
 fo

r 
re

pr
od

uc
tio

n


